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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 
SESSIONS CASE NO.  :-  164 of 2018 
             (Under Section 27 (1) & 25 (1-A) of Arms  
              Act. arising out of GR Case No 635/09 
                                                             
Present     :-  R. Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused :-    1. Sri Ranjit Rava , S/o Joseph Rava 

2. Sri Amit Swargiary, S/o Fransisc Swargiary 
Both of Vill. No. 2 Pirakata, PS- Dhekiajuli 
3. Sri Gobinda Boro, S/o Gopon Boro 
R/o Vill. Balisinga, PS- Dhekiajuli 
4. Sri Ramlal Gupta, S/o Ram Nagina Gupta 
R/o Ward No. 7, PS- Dhekiajuli  
5. Sri Binay Basumatary @ B. Boglai, S/o 
Bolen Basumatary, R/o Vill Batabari, PS- Bijni, 
Dist- Chirang 
6. Sri Dipak Narzary @ N. Dubli, S/o Thedius 
Narzary, R/o Vill. No. 2 Tamunaguri. PS- Bijni, 
Chirang 

 
 
 
Date of framing charge  :- 08-08-2018. 
 
Date of Recording Evidence   :-  06-12-2018, 10-01-2019 & 01-07-2019 
 
Date of examination of accused u/s  :-  11-07-2019. 
313 of Cr.P.C. 
 
Date of Argument    :-  11-7-2019. 
 
Date of Judgment    :-  20-07-2019. 
 
 
Counsel of the Prosecution  :-  A Baruah      &     J Baruah,  
      Learned Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-       B.K. Basuamatary, A. Bhuyan, R. Boro, P. 

 Basumatary, B. Bora & D. Bora  
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J U D G M E N T 

1.  In this case the above six accused are put for trial for the allegation of 

charge under Section 27 (1) & 25 (1-A) of Arms Act. 

2.  The prosecution case in brief is that on 14.04.09, informant Anisuz 

Jaman, SI of Dhekiajuli Police Station lodged FIR before the O/C Dhekiajuli PS stating 

inter alia that day at about 1:00 PM receiving information from own source that a 

group of NDFB Cadres were taking shelter in a house of village No. 2 Pirakata 

(Jamuguri) under Dhekiajuli P.S., he with Sri S. Kumar IPS (prob), O/C Dhekiajuli P.S., 

D/30 Bn. CRPF „D‟ Coy Comdr. Sri Amit Atul, SI/GD Navindar Kumar along with one 

platoon CRPF cordoned the same campus of the house and at that time fire comes 

from the house, Their troop also returned fire. Then the fire from the house stopped 

and four youths came out from the house keeping their hands up. All of them were 

apprehended on asking they disclosed their name and address. On search of the 

house recovered 4 nos. of 9 mm pistol, 16 rounds of 9 mm live ammunition and 5 

nos. empty case of 9 mm and the same seized. On quarry Gobinda Boro stated that 

the arms and ammunition given to them by NDFB Cadre Sri Binay Basumatary @ B. 

Boglai and Sri Dipak Narzary @ N. Dubli. The above accused were NDFB cadres and 

involving several kidnapping, ransom and other anti social activities and keeping the 

arms illegally and unauthorized.   

3.  On receipt of the ejahar, O/C, Dhekiajuli Police Station registered the 

case vide Dhekiajuli PS case No. 103/09 under Section 121/121 (A)/307 of IPC, R/W 

Sec. 27 (1) & 25 (1-A) of Arms Act, R/W Sec. 10/13 UA (P) Act and endorsed the 

same for investigation. Police after completion of investigation, submitted charge 

sheet against the accused persons and laid the same before the learned CJM, 

Sonitpur, Tezpur for trial. Accordingly, the learned CJM, Sonitpur, Tezpur 

transferred the case to the Court of learned Judicial Magistrate First Class, 

Sonitpur, Tezpur for trial. Since the offence is triable by the Court of Sessions, the 

same was committed to the Court of Sessions after furnishing the relevant copies 

under the provisions of Cr.P.C. 
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4. On appearance of the accused and after hearing the learned 

Advocates for both the sides, charge under Sec. 27 (1) & 25 (1-A) of Arms Act 

framed against the accused person. The above offences were read over and 

explained to the accused to which they pleaded not guilty and claimed to be tried.  

5. To substantiate the case, prosecution has examined as many as 5 

(five) nos. of witnesses namely 1. Anisuz Jaman (PW1) (informant), 2. Sri Ritubin 

Sharma (PW2), 3. Md. Suleman Hussain (PW3), 4. Sri Krishna Dutta (PW4), 5. Sri 

Ranjit Saikia (PW5) (I.O.)  

6. Accused were examined under section 313 Cr.P.C. The defence plea is 

of total denial and declined to adduce defence evidence.  

7.  I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides.  

 

POINT FOR DETERMINATION 

 

8.  The point for decision in this case is that –  

 

(1) Whether the accused on  14.04.2019 at 
around 1:00 PM in a house at Vill. No. 2 
Pirakata (Jamuguri) under Dhekiajuli P.S. 
used prohibited arms or ammunitions in 
contravention of Sec. 5 of the Arms Act? 

(2) Whether on the same day, time and place 
the accused had acquired or had in 
possession or carried 4 nos. of 9 mm pistol, 
16 rounds of 9 mm live ammunition, 4 nos. 
of magazines and 5 nos. of empty cases of 9 
mm in contravention of Sec. 7 of Arms Act? 

 
 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

9.  Before appreciating the evidence, I am of the opinion that the 

evidence so adduced by the prosecution witnesses needs to be reflected.  

10.  The PW1 is the informant. He in his examination in chief said as 

follows: 



P a g e  | 4 

 

 “ On 14.4.2009 I was posted as attached officer in Dhekiajuli Police 

Station. On hat day as per GD entry 331 dated 14/4/2009, the officer in charge of 

police station asked me to go to No. 2 Pirakata village under Dhekiajuli to take steps. 

As it was informed that a group of terrorist is taking shelter in the house of Ranjit 

Rabha, I along with team, Probationer IPS Ranjit Kumar (acting O/C of Dhekiajuli 

P.S) and CRPF went to the house of Ranjit Rabha at around 1.50 PM. We cordoned 

the house. The terrorist group coming to know about the arrival of police team, 

started firing towards police and CRPF team. Our team also fired in retaliation. After 

sometime four persons came out of the house. We apprehended them as they 

surrendered. We searched the house and recovered some arms and ammunitions. 

The accused present in the court were apprehended on that day along with 2 (two) 

others. We seized the arms and ammunition in presence of the witnesses. Today the 

arms are in the court. M.Exhibit- 1 (1), 1 (2), 1 (3) and 1 (4) are the 9mm pistols 

with magazine. M.Ex. 2 are empty case of 9mm ammunition. M.Ex-3 are 16 nos. of 

live 9mm ammunition. On questioning all the four person told us that they got the 

arms and ammunitions from NDFB cadre namely, Binay Basumatary and Deepak 

Narzary. They told that they knew the address of the NDFB cadre. They showed us 

the house where NDFB cadres are staying. Then we apprehended the 2 (two) NDFB 

cadre from the house of Til Bahadur of Balisinga. All the six person brought to the 

police station. I lodged the FIR. Exhibit- 1 is the seizure list. The arms are described 

in the seizure list. Exhibit- 1 (1) is my signature. Exhibit- 2 is the FIR. Exhibit-2(1) is 

my signature.” 

 In cross examination the PW1 said as follows;  

 “The officer In-charge made the G D Entry no 331 of 14.4.2009. I 

have not seen the GD Entry 331 dt 14.4.2009 today in the case record. Another G D 

Entry no 338 also made by O/C. on the basis of FIR filed by me. Mr. Sunil Kumar, 

IPS made the G D Entry 338 dt 14.4.2009 at 8.00PM as per FIR. As there was 

information that there is terrorist, the village Goanburah was not informed prior to 

operation. I do not know the house of Ranjit Rabha from earlier. One person (whose 

name is in seizure list) showed us the house of Ranjit Rabha. I forgot the name of 

that person. The four person apprehended from the house of Ranjit are Ranjit 

Rabha, Amit Swargiary, Gobinda Boro and Ramlal Gupta. At that time other inmates 
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of the house of Ranjit was not available. After the accused (4 accused) surrendered, 

no respectable persons were called but 4 persons of the village have signed in the 

seizure list. I along with others, who went into the house prior to search, caused our 

personal search.  

 I made entry in my diary (MCD) regarding self-search. If diary is 

given, I will be able to clarify how the search was conducted. I do not remember 

every detail of the search and seizure.” 

 The PW1 further said as follows:  

 “I prepared the seizure list Exhibit-1. I prepared by my own 

handwriting. I have not mentioned the numbers of pistol so seized. I have not 

mentioned the ammunition numbers of live ammunition and the empty case. Seizure 

witness Nakul Das is of Moinajuli. He was found at the time of search/ seizure. 

Witness Md. Suleman is resident of Ward No.1 Dhekiajuli Town. The distance 

between Mainajuli and Pirakata is about 2- 2 ½ KM. Likewise, Dhekiajuli Town is 

about 2-2 ½ Km away from Pirakata. It is not a fact that the seizure list was 

prepared in the police station and hence 2 (two) witnesses are of Dhekiajuli Town. It 

is not a fact that as the seizure list was prepared at police station hence I have not 

shown gaonburah of Pirakata or any respectable person of Pirakata. The seized arms 

and ammunitions were not wrapped and sealed at the place of seizure. Today I have 

noticed that the seized articles are kept inside a bag. The ammunitions are kept in 

envelops. In the pistol today I have seen the MR number which is in connection with 

Malkhana Register. It is not a fact that the GD Entry is made by different ink in the 

FIR. It is not a fact that on 14/4/2009 I never went to Pirakata and no encounter 

took place. It is not a fact that the accused were never apprehended from the house 

of Ranjit Rabha and no arms and ammunition seized from the house. It is not a fact 

that the four accused never arrested or found from the house of Ranjit Rabha. It is 

not a fact that the seized arms and ammunitions are never seized from the accused. 

It is not a fact that the accused were implicated falsely and showed falsely that the 

arms were found from their possession. In the case I conducted the preliminary 

investigation and also recorded statements of the seizure witnesses. I lodged the 

FIR. It is not a fact that as I have seized the arms and ammunition and hence the 

description of the arms and ammunition not given in the seizure list. It is not a fact 
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that I have deposed falsely that I went to the house of Ranjit Rabha , seized arms 

and ammunitions after search. ” 

11.  The PW2 stated in his examination in chief as follows: 

 “On 14-04-2009 I was posted at Dhekiajuli PS. I was PSO of S Kumar, 

IPS (Probationary).  On that day, I accompanied my officer to Kumarkata under 

Dhekiajuli PS at around 3/3.30 PM. A joint drive was conducted by the CRPF and 

police personnel. They entered into the house and conducted search and recovered a 

pistol (white colour). They also told that they recovered some ammunition, but, I 

have not seen the same as I have not entered into the house. They also 

apprehended some terrorist. It is almost about 10 years since the day of occurrence. 

I cannot say whether the accused present in the dock are the persons apprehended 

during the joint operation on that day.”  

 In cross examination the PW2 stated as follows: 

 “I was standing near the vehicle of my officer. I did not accompany 

my officer into the house. My officer also accompanied the joint team and gharaoed 

the house. Some villagers were also present, but they did not accompany the team 

inside the house. I forgot who amongst the team entered into the house. After 

coming out of the house, I noticed one white coloured Chinese pistol but, I cannot 

say from whom the same was recovered. I do not know whether pistol was 

recovered from the accused or was available with the personnel‟s of the team who 

conducted the operation. The pistol was in the hand of one CRPF personnel. The 

personnel of the team told that the said white pistol was recovered. I have not 

witnessed the recovered pistol packed in any kind of box or container or clothe. I 

have also not seen the ammunition. I am not seen the seized pistol today in the 

court. I have not signed in any paper on the day of occurrence. I forgot whether our 

officer recorded my statement in connection with this case. I have not stated before 

the IO regarding recovery of one white Chinese pistol in the day of occurrence. It is 

not a fact that I never seen recovery of any White Chinese pistol on the day of 

occurrence.”  

12.  The PW3 is hostile to the prosecution. 

 The PW3 stated in his examination in chief as follows: 

 “I do not know the informant and the accused. In the year 2009 
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police of Dhekiajuli PS requisitioned the vehicle in which I was the driver. I took some 

police personnel to Pirakata. From Pirakata police brought some persons to Dhekiajuli 

PS. Police recorded my name and address. Police asked me to sign in a piece of 

paper and I put my signature. Ext.1 is the seizure list and Ext. 1(2) is my signature.”  

 When cross examined by the prosecution the PW3 said as 

follows: 

 “It is not a fact that I stated before the police that “on 14/4/09 at 

around 1.30PM, I carried a police party of Dhekiajuli Police station in my vehicle to 

Pirakata Village. When the police and CRPF cordoned a house, I heard there was 

firing from inside the house. I remained inside the vehicle. After the stoppage of 

firing I came out of the vehicle and noticed that four boys were involved in the firing 

from inside the house of Rabha and the police apprehended them. Police recovered 

from them four pistols, 16 live ammunition and five empty case of ammunition and I 

signed in the seizure list”.” 

 The PW3 when cross examined by defence stated as follows: 

  “On that day, I stationed my vehicle about ½ km away from the 

village where police personnel visited. From the place of vehicle, the police went 

towards the village on foot. I have not noticed what incident occurred inside the 

village and what material seized from whom. Though some boys were brought from 

the village I was not aware for what purpose, they were brought to the vehicle. I 

forgot at what time we came back to Dhekiajuli PS. In the Dhekiajuli PS the police 

recorded my name, my father‟s name and address and asked me to sign in a piece of 

paper. I do not remember whether something was written in the said piece of paper. 

I have not stated before police what learned Addl PP mentioned in the court today. I 

have stated the fact and truth.     

13.  The PW4 is hostile to the prosecution.  

 In examination in chief the PW4 stated as follows: 

 “I do not know the informant. I know one of the accused. His name is 

Ranjit Rava and he is my neighbor.  I do not know anything about the incident. The 

signature in the Ext.1 is not my signature.” 

 When cross examined by the prosecution the PW4 said as follows; 
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 “It is not a fact that I stated before the police that“ at around 2.00PM 

I heard sound of firing from the house of Ranjit Rabha. I came out and notice that 

there are police on all side of the house of Ranjit. As the firing continued, I remained 

inside the house. After sometime when the firing stopped, I came out of the house 

and saw that Ranjit Rabha and three boys brought 4 pistols from inside the house nd 

gave to the police and the police seized the 4 pistols, 16 live ammunitions and 5 

empty case of ammunition and I signed in the seizure list.”  

 It is not a fact that as Ranjit Rava is my neighbor, I am deposing 

falsely to save him.” 

 In cross examination by defence the PW4 stated as follows: 

 “I worked in a garage at Dhekiajuli Town. Every day in the morning at 

around 8.00 AM I come to my work and returned to home at evening. As I was in 

Dhekiajuli Town I am not aware regarding any incident taking place in my village. I 

did not state before police the facts stated by learned Addl PP in the court today. 

Today I have deposed the fact and the truth. The accused are not my relative.”    

14.  The PW5 is the I.O. and stated during examination in chief as follows:  

 “On 08.03.2014 I was posted as SI of Police at Dhekiajuli P.S. On that 

day the O/C of P.S. endorsed the Dhekiajuli P.S. Case No. 103/09, u/s 121 (a)/307 of 

IPC, R/W sec. 27 (1)/25 (1-a) of Arms Act R/W 10/13 of UAPA Act. to me for 

investigation. After perusal of Case record it is reflected that the previous I.O. had 

already conducted the vital part of investigation i.e. recorded the statement of 

witnesses, visited the place of occurrence and drew the sketch map of occurrence 

and arrested 6 (six) accused in connection with the case. He also send the seized 

arms and ammunition to the armourer for examination and collected the report. The 

accused during investigation admitted that they are N.D.F.B. cadres and the arms 

and ammunition so seized belongs to them. I wrote to the District Magistrate, 

Sonitpur seeking prosecution sanction under the arms act. Accordingly Ld. District 

Magistrate, Sonitpur on 25.05.2015 granted the prosecution sanction which I 

received. Ext. 3 is the prosecution sanction and Ext. 3 (1) is the signature of O/C 

Tileswar Saikia endorsing the same to me. After completion of the investigation, 

finding sufficient materials I submitted the charge sheet against all the 6 (six) 

accused u/s 27 (1)/25 (1-a) of Arms Act. Ext. 4 is the charge sheet and Ext 4 (1) is 
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my signature. Ext. 5 is the sketch map prepared by the previous I.O. and Ext. 5 (1) is 

signature of Dharanidhar Deka. Ext. 6 is the report of armourer after examination of 

seized arms and ammunition.”  

 The PW5 confirmed the statements given by PW3 and PW4 during 

investigation. 

 During cross examination the PW5 stated as follows: 

 “I did not accompany the informant during search and seizure of arms 

and ammunition. During investigation I have not visited the place of occurrence. 

Under what condition the informant Anishur Zaman conducted the search and 

seizure, I have not personal knowledge. The sketch map and report of armourer 

were kept in the case diary by the previous I.O. I wrote for prosecution sanction to 

the District Magistrate, Sonitpur through the Superintendent of Police, Sonitpur. I 

wrote for prosecution sanction based on the contents of the FIR. I was not present 

when the seized arms and ammunition were sent for examination and in what 

condition. I do not know under what circumstances the accused admitted their guilt. 

The previous I.O. recorded the statement of accused. I submitted after perusal of 

the documents available in the case diary. It is not a fact that as I did not visited the 

place of occurrence and did not seize any arms and ammunition, I submitted the 

charge sheet whimsically and without any basis.  

 I have not recorded the statement of PW 3 and PW 4 myself during 

investigation. It is not a fact that the PW 3 and 4 never gave statement before the 

previous I.O. as mentioned by me today.” 

15. In the present case, the foremost matter is regarding exchange of fire 

from both sides prior to the search inside the house of one of the accused and 

recovery of arms and ammunitions from the house of the accused. To consider 

search and seizure, we have to keep in mind the procedure led down by law for 

conducting search and seizure. Section 100(4) of CrPC provides as follows:  

 “Before making a search under this Chapter, the officer or other 

person about to make it shall call upon two or more independent and 

respectable inhabitants of the locality in which the place to be searched is 

situate or of any other locality if no such inhabitant of the said locality is 
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available or is willing to be a witness to the search, to attend and witness the 

search and may issue an order in writing to them or any of them so to do.” 

16.  The Hon‟ble Gauhati High Court in Jaganath Barman (Deba 

Barman) @ Deba Roy – Vs – State of Assam (reported in 2005 (Suppl) GLT 

255) , the Hon‟ble High Court have decided a case regarding recovery of rifle from 

the body of the accused. In that case, the Hon‟ble High Court held that –  

 “The case of the prosecution was fatal as none of the 

independent seizure witness so examined to the prosecution supported any of 

the seizure of any arms directly from the possession of accused.”   

17. It is seen that the PW1 is the person who conducted the drive, seized 

the arms and ammunitions, apprehended the accused and then lodged the FIR. The 

PW1 said that after the accused (4 accused) surrendered, no respectable persons 

were called but 4 persons of the village have signed in the seizure list. PW1 said that 

he along with others, who went into the house prior to search, caused their personal 

search. The PW2 is a constable said to be present on the day of occurrence. The 

PW2 missed a vital fact during giving evidence in the court, i.e. the fact of exchange 

of fire. During cross examination the PW2 specifically mentioned that some villagers 

were also present, but they did not accompany the team inside the house. There is 

no reason for the PW2 to depose against his authority. The PW2 said that a white 

pistol was recovered. Whereas the case of the prosecution is that four pistols with 

ammunition are seized. As per the PW1 the accused after exchange of fire, came out 

and surrendered thereafter the search was conducted. In such a case, it is 

incumbent of the part of the seizing officer to mention that two respectable persons 

of the locality is called and in their presence the search and seizure is conducted. 

The discrepancies in the evidence of two policemen, who were present at the time of 

occurrence is bound to be taken seriously. 

 None of the witnesses has supported the version of the PW1 

regarding recovery of four pistols from the house of one of the accused. It is not the 

case of the prosecution that the witnesses could not be brought/call prior to the 

search and seizure. In the reported judgment Md. Moinul Haque v State of 

Assam (reported in 2012 CRI.L.J. 3996) the Hon‟ble High Court held that 
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procedure of not calling respectable person of village prior to search and seizure 

affect the weight of evidence. 

18. The Hon‟ble High Court in Ripon Basumatary & another – Vs – 

State of Assam (reported in 2008 (SUPPL) GLT 310.) came across a case where 

one of the witnesses in cross examination said that he was standing outside the 

house while recovery was made. The Hon‟ble High Court is of the opinion that such 

evidence can be given no importance regarding recovery. In this present case also, 

though the PW2 has stated that joint drive conducted by the CRPF and police 

personals and they entered into the house and conducted the search, but he did not 

entered into the house, the evidence of PW2 can be given no importance so far as 

recovery is concerned.  

19.  The PW3 and PW4 are declared hostile by the prosecution. The PW3 

does not know about the contents of the seizure list. The PW3 denied his signature 

in the seizure list.  

20.  Another vital angle of the case needs to be considered in the present 

case. The informant tried to assert that there was exchange of fire as for this the 

empty cases ammunitions also recovered. It is not mentioned from which specific 

place the empty cases were recovered. Further, if there was firing from the side of 

the police and CRPF also, where is the particulars of such firing? The investigation 

officer ought to have investigated to the fact as to where the firing from the side of 

police and CRPF hit and mark left by such firing. The evidence of counter firing is 

necessary in the present case, keeping in view the complete denial of fact of firing by 

the witness, PW2.  

21.       The prosecution could not with proper evidence prove the fact of 

firing taking place at the time of incident. It is difficult to accept, considering the 

statement of witnesses that any kind of firing took place on the day of occurrence.  

22.  No sufficient reason given by the PW1 for not calling independent 

witnesses during search and seizure. No statement is there by the PW1 that nobody 

came forward during the search in the house of accused Ranjit Rava. Though the 

PW1 said that four accused led them to the house of one Til Bahadur of Vill. 

Balisinga, the other witnesses did not support him. The PW3 did not state that he 

took his vehicle from Pirakata village to Balisinga village.  
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23.  Though the PW1 said to have conducted the drive for apprehending 

the accused, his statement before the court give the impression that the procedure 

and documents that are to be maintained during such process, is lacking. The 

seizure list of arms and ammunition are not prepared following the rules laid down 

for such seizure.  

24.  In view of the above discussions and reasons it is held that 

prosecution has failed to prove the guilt of the accused beyond all reasonable doubt. 

As such, all the six accused are acquitted and set him at liberty forthwith.  

25.  The seized arms and ammunition be destroyed. 

26.  The bail bonds furnished for the accused shall remain in force for six 

months from today.  

27.  Free copy of judgment be furnished to the accused. 

28. Copy of judgment be forwarded to the Ld. District Magistrate, 

Sonitpur, Tezpur as provided under law. 

   Given under my Hand and Seal of this Court on this the 20th day of 

July, 2019.  

 

  
(R Baruah) 

Addl. Sessions  Judge (FTC) 
Sonitpur, Tezpur 

 
Dictated and corrected by me. 
 
  
 

(R Baruah) 
Addl. Sessions Judge (FTC) 

Sonitpur, Tezpur 
 
Dictation taken and transcribed by me: 
 
 
Sri Jitumoni Boro, Computer Typist  
 


